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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

In re Trademark Registration. No.: 5,157,902

CYBERFIT, |
Mark: I
Filed: April 15, 2016
Registered: March 7, 2017

Int'l Class: 042

ACRONIS INTERNATIONAL GMBH, )
a Swiss Limited Liability Company )
)
Petitioner, )
)
V. ) Cancellation No. 92079603
)
NH-ISAC, INC. )
a Florida Corporation )
)
Respondent. )

United States Pateahd Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

PETITIONER’'S MOTION TO AME ND PETITION FOR CANCELLATION

Acronis International GmbH Petitioner”) moves to aments Petition for Cancellation
under Rule 315 of the Trademark Trial and Apf&@drd Manual of Procedure (TBMP) to attach
the exhibits referenced in thetRien for Cancellation. Petitiondited its Petition for Cancellation
on April 27, 2022 referencing four extiis (Exhibits A-D). The exhits failed to upload with the
filing. Thus, Petitioner requests to amend itstidatto Cancel in order to provide the supporting
exhibits. Said amendment and exhibits are attabbeeto as Exhibit A. Petitioner believes that
the include Exhibits A-D complete theiginal Petition for Cancellation filing.

Accordingly, Petitioner respdally requests the Board topdate the record to reflect

Petitioner's Amended Petition for Cancellation.
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DATED this 4" day of May 2022.
Respectfully submitted,

By: /Kathleen M. Burch/

Kathleen M. Burch, Esg. (BBO #684412)
K&L Gates LLP

One Lincoln Street

Boston, MA 02111

Tel.: (617) 951-9042
kathleen.burch@klgates.com
ttablitigationdocket@klgates.com

Attorney for Petitioner, Acronis
International GmbH



CERTIFICATE OF FILING AND SERVICE

| hereby certify that a true and correopy of the foregoing AMENDED PETITION FOR
CANCELLATION was served upon Respondentsoiney of Record by e-mailing said copy on
May 4, 2022 to:

Amanda G. Hyland
Taylor English Duma LLP
1600 Parkwood Circle, Suite 400
Atlanta, Georgia 30339
(770) 434-6868
ahyland@taylorenglish.com
kelleby@taylorenglish.com
trademarkdocketing@taylorenglish.com

and further certify that the aforemesried AMENDED PETITION FOR CANCELLATION was
filed with the Trademark Triadnd Appeal Board on the datelicated above online through the
ESTTA system of the United States Patent and Trademark Office.

By: /Kathleen M. Burch/
Kathleen M. Burch
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

In re Trademark Registration. No.: 5,157,902

CYBERFIT, |
Mark: I
Filed: April 15, 2016
Registered: March 7, 2017

Int'l Class: 042

ACRONIS INTERNATIONAL GMBH, )
a Swiss Limited Liability Company )
)
Petitioner, )
)
V. ) Cancellation No. 92079603
)
NH-ISAC, INC. )
a Florida Corporation )
)
Respondent. )

United States Pateahd Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

PETITIONER'S AMENDED PETI TION FOR CANCELLATION

Acronis International GmbH, a Swiss limitedbility company, having business address at

Rheinweg 9, Schaffhausen, Switzerland 8200 (“Pei#i”), believes itwill be damaged by

CYBERFIT, |
|

Trademark Registration No. 5,157,902, regjistl March 7, 2017 for the ma [ and
hereby petitions to cancel the same. To the deBetitioner's knowledge, the name and address

of the current owner of theegistration are NH-ISAC, IncState Road 405, Building M6-306,
Kennedy Space Center, Florida 32899 (“Respondent”). The grounds for cancellation are as

follows:



CYBERFIT, |

1. Registration No. 5,157,902 is for tt | mark (the “CYBERFIT & Design
Registration”) and was filed on April 15, 2016 feechnical support services, namely, identifying
and remedying web-based security breachesraalidvare issues; technical support services,
namely, troubleshooting in the nature of diagnggiomputer hardware and software problems for
cyber-security systems of others; consulting senirtdise fields of security and vulnerability of
computers, computer systems, networks, hardvgafeyare applications, digital devices, digital
data, and mobile devices; consulting servicab@fields of designig, developing, customizing,
configuring, deployinginstalling, maintaining, analyzing, tegrating, repairing, and managing
the computer software of others in the field pber-security; computer services in the nature of
detecting and diagnosing compulerdware and software securgyoblems and vulnerabilities;
creation of databases for use imputer security and preventiondamitigation of computer risks;
computer consultation and research in thedfiel computer and network security; computer
security consultancy in the field of malwaretrusion and penetrationsng and diagnosis of
computers and networks to assess informatiohnelogy security and vudmability; research in
the field of information security and networgcsirity technologies; compliance and vulnerability
assessments, namely, providing consultancy irfighé of scanning and penetration testing of
computers and networks to assess informatiorrggeoulnerability; compliance and vulnerability
assessments, namely, technical verification anidlateon of computer haware and software
controls for cyber-security systems of others”Iriternational Class 42. The mark registered on
August 22, 2017. A true and corrgmintout showing the currérstatus of the CYBERFIT &
Design Registration from the United States Rassd Trademark Office (‘USPTO”) Trademark

Status & Document Retrieval (“TSDRpage is attached as Exhibit A.



2. Petitioner has a bona fide intent to use mgister the mark #CYBERFIT and filed U.S.
Application Serial No. 90/540,769 for the #CERFIT word mark on Aauary 23, 2021 (the
“#CYBERFIT Application”) for “downloadald computer software for disk backup and
restoration, disk imaging, and bare-metal restore for computers, namely, servers, workstations,
desktops, laptops, and mobile computers; dovddbke software for file backup, deployment of
backup agents on remote computers, creatiais&fbackup images over the network, restoration
of databases, files and folders, disk cloning, incremental disk backup and backup image
verification; downloadable software for backgpgheduling and scijmg and manuals sold
therewith; downloadable compmut software for system depgiment using disk imaging;
downloadable software for the creation of a diskge of a standard configuration, including the
operating system and applications; downloadabliéware for the deployment of the image to
multiple computer systems; downloadable sofev#&or configuration management tools to
configure system settings, manage files, and execute applications on networked systems during
and after the deployment and malsusold therewith; download@banti-spyware software for
networked computers, workstatis, desktops, palmtops, laptogsd other mobile devices in
business, home and mobile enviments; downloadable softwafer protection of computers
from spyware, adware, keyloggers, hidden dgldsrowser hijackersand other malicious
programs; downloadable software for preventioin exposure of confidential information,
management of spyware control and preventisksanamely, management of spyware-related
tasks on networked, mobile, desktop, and non-networked computers, and management of spyware-
related tasks from a central location; downloadabiftware for the removal of spyware programs;
downloadable software for monitag computer system for susjaias applications; downloadable

software for prevention of spyware installateomd updating of spyware definitions; downloadable



software for prevention of pop-ups and blockprgienting pop-up advertisements and manuals
sold therewith; downloadable software for seadeetion of data and digbartitions on a hard
disk; downloadable software forstti wiping; downloadable softwafer formatting the disk drive
and for partitioning the disk the and deletion of selected paans along with the disk wiping
process and manuals sold therewith; downloadabftware for resizing, copying, deleting and
moving of disk partitions; downloadable softedor the creation of dual boot and multi-boot
environments, manual editing of the hard disk, anttjwa recovery of losor deleted partitions
and manuals sold therewith; downloadable softi@reontinuous data ptection; downloadable
software for malware scan, prevention and reatezh; downloadable software for system and
application vulnerability assessment and pat@nagement; downloadable software for remote
management and configuratiotpownloadable software for sgsh, applications and hardware
health status monitoring; downloadable softwiaredata compliance reporting” in International
Class 9 and “software as a see/(SAAS) services featuring softweafor recovery of computer
data, data replication, erasure encoding, datlundancy, continuous tdaprotection, malware
scan, prevention and remediation, system gmaliGtion vulnerability assessment and patch
management, remote management and configmaslystem, applications and hardware health
status monitoring, and data compliance reportinglhternational Class 42 true and correct
printout showing the current statof the #CYBERFIT Application from the USPTO’s TSDR page
is attached as Exhibit B.

3. The Examining Attorney assigned to Petitioner’'s application has refused registration of
Petitioner’'s #CYBERFIT mark under Section 2@fithe Trademark Act othe asserted grounds

that Petitioner's #CYBERFIT mankhen used in connection wiBetitioner's goods and services

CYBERFIT, |
|

would purportedly bdéikely to cause confsion with Respondent | Registration No.



5,157,902. Accordingly, Respondent's CYBERR& Design Registration is preventing the
registration of Petitioner's #CYBRFIT Application, and Petitioner is being damaged by the
continued presence of Respondei@YBERFIT & Desgn Registration on thRegister. A true
and correct copy of the #CYBERFIT Offiéetion is attached as Exhibit C.

4. On information and belief, Respondehas abandoned the CYBERFIT & Design

CYBERFIT, |
I

Registration because Respondent has ceased use [ mark and does not have an
intent to resume use of the mark.

5. Oninformation and belief, Respondent is auntrently offering “tetinical support services,
namely, identifying and remedying web-based seclreaches and malware issues; technical
support services, namely, troublesking in the nature of dignosing computer hardware and
software problems for cyber-security systems ofrsth@nsulting services the fields of security
and vulnerability of computergomputer systems, networks,rthaare, software applications,
digital devices, digital data, andobile devices; consuttg services irthe fields of designing,
developing, customizing, configugndeploying, installing, maintaimg, analyzing, integrating,
repairing, and managing the computer software loérstin the field of cyber-security; computer
services in the nature of @eting and diagnosing computer hardware and software security
problems and vulnerabilities; ctean of databases for use inmputer security and prevention
and mitigation of computer risks; computer cdtegion and research in the field of computer and
network security; computer security consultancthimfield of malwareintrusion and penetration
testing and diagnosis of computers and netwtwkassess information technology security and
vulnerability; research in thedlid of information security red network security technologies;
compliance and vulnerability assesmnts, namely, providing consamcy in the field of scanning

and penetration testing of comptg and networks to assess information security vulnerability;



compliance and vulnerability assessments, namely, technical verification and validation of
computer hardware and software controls for cyber-security systems of others” under the
CYBERFIT & Design Registration.

6. On information and belief, Rpendent operates a website Hdtps://h-isac.org/ The

CYBERFIT, |
|

website does not mention any current usehef ! mark. Attached as Exhibit D is

screenshot of thiettps://h-isac.orgWebsite.

7. On information and belief, Respondent hagplams to offer “Technical support services,
namely, identifying and remedying web-based sgclreaches and malware issues; technical
support services, namely, troublesking in the nature of dignosing computer hardware and
software problems for cyber-security systems ofrsth@nsulting services the fields of security
and vulnerability of computergomputer systems, networks,rthaare, software applications,
digital devices, digital data, andobile devices; consuftg services irthe fields of designing,
developing, customizing, configugndeploying, installing, maintaimg, analyzing, integrating,
repairing, and managing the computer software loérstin the field of cyber-security; computer
services in the nature of @eting and diagnosing computer hardware and software security
problems and vulnerabilities; ctean of databases for use inmputer security and prevention
and mitigation of computer risks; computer cdtegion and research in the field of computer and
network security; computer security consultancthimfield of malwareintrusion and penetration
testing and diagnosis of computers and netwtwkassess information technology security and
vulnerability; research in thedlid of information security red network security technologies;
compliance and vulnerability assesmnts, namely, providing consamcy in the field of scanning
and penetration testing of comptg and networks to assess information security vulnerability;

compliance and vulnerability assessments, namely, technical verification and validation of

10



computer hardware and software controls for cyber-security systems of others” under the

CYBERFIT, |
|

CYBERFIT & Design Registration and hasiatent not to resume use of t [ mark.
8. Accordingly, Registration No. 5,157,902 shob&lcancelled pursuant to 15 U.S.C. § 1064

CYBERFIT, |

by reason of Respondent’s abandonment o I mark.
9. WHEREFORE, Petitioner prays that the Trademark Trial and Appeal Board enter

judgment in its favor and candble above-identified registration.

DATED this 27" day of April 2022.
Respectfully submitted,

By: /Kathleen M. Burch/

Kathleen M. Burch, Esg. (BBO #684412)
K&L Gates LLP

One Lincoln Street

Boston, MA 02111

Tel.: (617) 951-9042
kathleen.burch@klgates.com
ttablitigationdocket@klgates.com

Attorney for Petitioner, Acronis
International GmbH
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Print: Oct 27, 2021 87002875

DESIGN MARK

Serial Number
87002875

Status
REGISTERED

Word Mark
CYBERFIT

Standard Character Mark
No

Registration Number
5157302

Date Reqgistered
2017/03/07

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(3) DESIGN BPLUS WORDS, LETTERS AND/OR NUMBERS

Owner
NH-T3ACZ, Inc. CORPORATION FLORIDA 3tate Road 405, Building Me-306
Kennedy 8pace Center FLORIDA 32833

Goods/Services

Class Status -- ACTIVE. IC 042, US 100 101, G & 8: Technical
gupport =services, namely, identifying and remedying web-baged security
breaches and malware issues; technical support services, namely,
troubleshooting in the nature of diagnosing computer hardware and
goftware problems for cyber-security systems of othersz: consulting
services in the fields of security and vulnerability of computers,
computer systems, networks, hardware, software applications, digital
devices, digital data, and moblile devices: consulting gervices in the
fields of designing, developing, customizing, configuring, deploying,
installing, maintaining, analyzing, integrating, repairing, and
managing the computer software of others in the field of
cyber-security; computer services in the nature of detecting and
diagnosing computer hardware and software security problems and
vulnerabilities; creation of databases for use 1in computer security
and prevention and mitigation of computer riske; computer consgultation
and research in the field of computer and network security; computer
gecurity consultancy in the field of malware, intrusion and

-1-



Print: Oct 27, 2021 87002875

penetration testing and diagnosis of computers and networks Lo assess
information technology security and vulnerakility:; research in the
field of information security and network security technologies:
compliance and vulnerability assessments, namely, providing
consultancy in the field of scanning and penetration testing of
computers and networks To assess information security vulnerakbility:
compliance and wulnerability assessments, namely, technical
verification and walidation of computer hardware and software controls
for cyber-security systems of others., First Usge: 2016/11/14. First
Use In Commerce: 2016/11/14.

Description of Mark
The mark consists of the word "CYBERFIT" sitting atop an image of a

heartkeat monitor.

Colors Claimed
Zolor is not claimed as a feature of the mark.

Filing Date
2016/04/15

Examining Attorney
SHEN, ELIZABETH &

Attorney of Record
Amanda G. Hyland
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Print: Oct 27, 2021 gro02886

DESIGN MARK

Serial Number
87002886

Status
REGISTERED

Word Mark
CYBERFIT

Standard Character Mark
No

Registration Number
5268864

Date Registered
2017/08/22

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(3) DESIGN BPLUS WORDS, LETTERS AND/OR NUMBERS

Owner
NH-T3ACZ, Inc. CORPORATION FLORIDA 3tate Road 405, Building Me-306
Kennedy 8pace Center FLORIDA 32833

Goods/Services

Class Status -- ACTIVE. IC 041, U3 100 1901 107, G & §: Educational
gervices, namely, providing training of cyber gecurity and privacy
professionals in the fields of computer security and vulnerability
assesement, First Use: 2016/11/14. First Use In Commerce:
2016711714,

Goods/Services

Clags Btatug -- ACTIVE. IC 042, Us 100 101, G & 8: Froviding
information, news and commentary in the field of computer security and
vulnerability assessment. First Use: 2016/11/14. First Use In
Commerce: 2016/11/14.

Description of Mark
The mark congists of the word "CYBERFIT" zitting atop an image of a
heartbeat monitaor.

Colors Claimed
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Color is not claimed as a feature of the mark.

Filing Date
2016/04/15

Examining Attorney
SHEN, ELIZABETH S

Attorney of Record
Amanda &G. Hyland
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DESIGN MARK

Serial Number
87003853

Status
REGISTERED

Word Mark
CYBERFIT

Standard Character Mark

Yeas

Registration Number
5157903

Date Reqgistered
2017/03/07

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(4) STANDARD CHARACTER MARK

Owner
NH-T3ACZ, Inc. CORPORATION FLORIDA 3tate Road 405, Building Me-306
Kennedy 8pace Center FLORIDA 32833

Goods/Services

Class Status -- ACTIVE. IC 042, US 100 101, G & 8: Technical
gupport =services, namely, identifying and remedying web-baged security
breaches and malware issues; technical support services, namely,
troubleshooting in the nature of diagnosing computer hardware and
goftware problems for cyber-security systems of othersz: consulting
services in the fields of security and vulnerability of computers,
computer systems, networks, hardware, software applications, digital
devices, digital data, and moblile devices: consulting gervices in the
fields of designing, developing, customizing, configuring, deploying,
installing, maintaining, analyzing, integrating, repairing, and
managing the computer software of others in the field of
cyber-security; computer services in the nature of detecting and
diagnosing computer hardware and software security problems and
vulnerabilities; creation of databases for use 1in computer security
and prevention and mitigation of computer riske; computer consgultation
and research in the field of computer and network security; computer
gecurity consultancy in the field of malware, intrusion and

-1-
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penetration testing and diagnosis of computers and networks Lo assess
information technology security and vulnerakility:; research in the
field of information security and network security technologies:
compliance and vulnerability assessments, namely, providing
consultancy in the field of scanning and penetration testing of
computers and networks To assess information security vulnerakbility:
compliance and wulnerability assessments, namely, technical
verification and walidation of computer hardware and software controls
for cyber-security systems of others., First Usge: 2016/11/14. First
Use In Commerce: 2016/11/14.

Filing Date
2016/04/18

Examining Attorney
SHEN, ELIZABETH 8

Attorney of Record
Amanda &. Hyland



CYBERFIT
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DESIGN MARK

Serial Number
870038354

Status
REGISTERED

Word Mark
CYBERFIT

Standard Character Mark

Yeas

Registration Number
5268866

Date Registered
2017/08/22

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(4) STANDARD CHARACTER MARK

Owner
NH-T3ACZ, Inc. CORPORATION FLORIDA 3tate Road 405, Building Me-306
Kennedy 8pace Center FLORIDA 32833

Goods/Services

Class Status -- ACTIVE. IC 041, U3 100 1901 107, G & §: Educational
gervices, namely, providing training of cyber gecurity and privacy
professionals in the fields of computer security and vulnerability

asgessment. First Use:; 2016/11/14. First Use In Commerce:
2016/11/14.

GoodsiServices

Clags Btatug -- ACTIVE. IC 042, Us 100 101, G & 8: Froviding

information, news and commentary in the field of computer security and
vulnerability assessment. First Use: 2016/11/14. First Use In
Commerce: 2016/11/14.

Filing Date
2016/04/18

Examining Attorney
SHEN, ELIZABETH S
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Attomey of Record
Amanda . Hyland



CYBERFIT
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